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Unedited

NATTOI{AL
PHTLTPPII{ES
OF HUilAN RIGHTS

r. INIRODUCTTOI

l .  There are,  at  present ,  seventeen human r ights nat ional  inst i tu t ions
in the Asia-Pacific region, of lrhich four are in the Soufheast Asian subre-
gion, namely the National Human Rights Corunission of Indonesj.a (established
in 1993) ,  the Hunan Rights Cormiss ion of  Malays ia (establ ished in  1999) ,
the Cornmission on Human Rights of rhe Philippines (established in 1987),and
the Nat ional  Human Rights Comrniss ion of  Thai land (establ ished in  1999) . r

2. The Vienna Declaration and Programme of Action (VDPA), adoptecl by
World Conference on Iluman Riehts (WCHR), held in Vienna fron 14 throush

the protection of human rights where they do not already exist".

3 .  In  the l ight  of  the 1993 VDPA referred to in  para 2 above,  at  the subre-
g ional  leve1,  i .c  the Southeast  Asian subregion,  the Associat ion of  Southeast
Asian Nat ions (ASEAN),  which r^ras establ ished in  !967,  srared in  the Joinr
Cornmunique of the 26th ASEAN Ministerial Meeting held in Singapore from 23
and 24 July 1993 that their Foreign Ministers 'tagreed that ASEAN should
also consider the establishnent of an appropri te regional nechanisn on hunan
r ights" .  -  

For  ASEAN th is  was a decis ion of  pol i t lca l  s ign i f icance,  as
i t  was the f i rs t  t ine s ince i ts  establ ishment  Ln 1967,  the Menber States
of ASEAN considered the importance of subregional cooperation for the prorno-
tion and protection of human rights through the establishment of an appro-
pr ia te hurnan r ights mechanism.

4. Concerned individuals in fndonesia, Malaysia, the Philippines and Thai-
land, with the purpose of supporting the Governments of ASEAN Menber States
to realize the decision taken in 1993 rnentioned in para 3 above, established,
in  1996,  a "Work ing Group for  an ASEAN Human Rights Mechanismrr .  In  rh is
context ,  The l t lork ing Group,  s ince i ts  estabf ishment  in  1996,  held regular
consultations with the Governnents of the Mernber States of ASEAN, in particu-
lar prior to the convening of the annual ASEAN Ministerial Meetings (AMMs),
to subnit their vier'rs and suggestions on the proposed ASEAN hurnan rights

r: Forner Ctrrmisslcner (Xnz:zml) of tlre tluren Rights National Ccrmission of frrdonesja.
?P;- Notes presanted to t}e Stmer k)stitute in Internaticrnl llunarritarian Ia/ ard Humn Rights

- .4sia-Pacjf-ic Tbarsntional JusLice and Peace-hri-1ding, nan$<ck, tni:ard, 11-24 I.hy 208.

1 (a) Canbcdia is cmsideriirg to establj.$ one; (b) Tinnr leste, hhich is not a lbnber
State of ASAll, has sllch an irsti.tuticn.

2 Tn I993 ASAN had six l"lsrber States Bnei Darussalan, T;ldonesta, Ihlaysia, the Fhi-lippines,
Singapore ard Thajland. It has, stuEe 199 t€fl l.knber States \.riti tne j otulng of Viet Nan
(1995), iao I0R (197), I'fuanmr (its7) ard Canbodia (1999) ro ASEN'I,
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mechanisn. In July 2000 the Working Group subnitted a proposed I'Draft Agree-
nent for the Establishrnent of the ASEAN Hunan Rights Couurissionrt to the Seni-
or officials of the ASEAN Member States in their neeting which preceded the
latterrs meeting of 2000. The proposed Draft Agreement was not acted upon
by ASEAN.

5. Si.nce 2001 the Governruents of ASEAN Member States were organizing,
ln cooperation vith the Working Group referred to in para 4 above, annual
"1,/orkshop(s) on Human Rights ASEAN Regional Mechanisrol (Jakarta, fndonesra,
2001 ; Manila, the Philippines, 2@2; Bangkok, Thailand, 2003; Jakarta,
fndonesia, 2004; and Kuala Lurnpur, 2006). The Kuala Lunpur Workshop of
2006 acknowledged six possible forns for the proposed mechanism, namely:
(a) Establishment of a comnission; (b) Establishment of a corunission and
a cour t ;  (c)  Establ ishnent .  o f  a  cour t  or  a coruniss ion;  (d)  Establ ishmenr
of a court and a conrnittee of ministers; (e) Establishnent of national
human rlghts institutlons (NHRIs) in Menber States which have not done so
and thej-r networking; and/or (f) Promotion of activities without any necha-
nism. As to any comrnlssion which rnight be opted as a forn of the proposed
nechanism, the Kuala Lurnpur Llorkshop of 2006 reconmended that such commission
be conferred r,rith five powers, nanely: (i) To assess and review the human
r ights s i tuat ion [ in  ASEAN Meruber  States] ;  ( i i )  To prov ide access to those
af fected,  par t icu lar ly  vu lnerable groups;  ( i i i )  To advise on needed reforms;
(iv) To act, r,Jhere national rernedies have been exhausted and where States
have agreed to become parties to the cofflission; and (v) To advocate for
the protect ion of  those af fected,  especia l ly  vu lnerable groups,  in  cooperat ion
wi th key par tners and s a - -holders.

6. 0n the part of the Governnents thernselves, they have been perlodically re-
v iewing,  s ince 1998,  or  f ive years af ter  the ' rh is tor ic t '  dec is ion in  1993
to consider the sstablishment of an ASEAN hunan rights mechanisn, the deve-
lopment of the idea during their periodic AMMs without, however, agreeing
to the form or forms of such mechanism or, at least, possible forms of
mechanisn for consideration. Another notable developnent on the comnitment
of ASEAN Member States to institutionalize their cooperatlon for the promotion
and protection of human rights in the subregion was the adoption of the Action
Programrne for 2004-2010 by the Tenth ASEAN Sumnit, held in Vientiane, Lao
PDR on 29 November 2004. This Action Programme, officially referred to
as I'Vientiane Action Prograrune (VAP) 2004-2010'r, includes seven-point action
progrannes for the pronotion and protection of human rj.ghts in ASEAN Member
States. They are: (a) Cornpletion of stock-taklng of existing human ri.ghls
nechanisrns and equivalent bodies; (b) Formulation and adopLion of a Memoran-
dun of Understanding (HOU) to establish network among existing human rights
mechanisrns; (c) Forrnulation of work prograrnme of the network; (d) Prornotion
of  educat ion and awareness on human r ights;  (e)  Establ ishnent  of  a  network
of  cooperat ion among ex is t ing human r ights mechanisms;  ( f )  E laborat ion of
an ASEAN instrunent on the protection and promotion of the rights of rnigranr
workers; and (g) Establishmenl of an ASEAN conrnission on the pronotion
and protection of wonen and children,

7,  To fo l low up on the VAP 2004-2010,  speci f ica l ly  u i th  respect  to  the
action progranmes relaLi,ng to human rights (see para 6 above), the Governnent
of fndonesia, in cooperation with the l,lorking Group for an ASEAN liuman Rights
Mechanism (see supra,  paras 4-5) ,  a  ser ies of  t rRoundtable Discussions"  s ince
2005.
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8. rn parallel with the activi.ties referrerl to para 7 above. The Eninent
P91s9n9 Group (EGP), tasked by ASEAN in 2005 to draw up a blueprint of. an
ASEAN charter, have conpleted their work in 2006. 0n the basis of this blue-
print, a High Level Task Force (HLTF) was preparing a draft rext. of th€
charter of the association of southeast Asian ilations. The draft charter
which was finalized in Augusr 2007 anrl approved by the AMM, was eventualiy
signed by the Heads of state or Governnent of ASEAiT in Singapore on 20 No-
vember 2007- The legal inst.r'ent consists of eleven pteaibulr. paras, fifty-
five operational arti.cles and four annexes. The charter does reaifirm ASEANis
coffnlr-pent to respeci, pronote and protect hurnan rights and fundannental free-
domns (seventh preambular para, Articles I para 7, i para 2(i) ancl 14 para
1) and, for these purposes, to esrablistr an ASfet{ human rilnis 'rbody" (Arti-
cLe 14 para l) with its rerns of reference to be determinecl-by the ASEeli
Forei8n Ministers Meet ing (Art ic le 14 para 2).  However,  , "  i t  i .  .o gene_
ral1y-, formulated, it is uncertain that the composation and nandate of this
"body",  to be derermined by the AMM, woukl  consist  or acL as independent
experts and would have the mandate of both promotion and protectiln of human
rights and fundamental freedoms.

I I , NI{RIS i S INTTI.ATTYES

9. As of 1999 four Mernber States of ASEAN have thelr respective NHRI.
The four NHRIs have been taking part in the series of annual l,/orkshoos on
Hunan_Rights. ASEAN Regional Mechanisrn held regulalrly since 2001 (see supra,
para 5,  p .  2) .  However,  on ly  dur ing the Four th Works i rop,  held in  jakar ta,
Indonesia in June 2004 that the four NHRIs realized the need
to pronote cooperation among them, while efforts by the Governments of
l{ember States of ASEAN continue, Following an informil neeting held during
the lunch tlne on 18 June 2004 its r,ras agieed that a forrnal rnleting be
held in Bangkok, Thailand to identify hurnan rights questions of cornmon con-
cern which the four NHRIs could cooperate in addressing such questions,

10. The first forrnal meeting of the four NHRIs was eventually held i.n
Bangkok, Thailand on 19 October 2004 during which five human rights issues
considered as being of cornmon concern were identified. They are:

(a) Implenentation of econornic, social and cultural rights and right
to developnent ;

(b) Enhancernent of hunan rights education;

(c) Hurnan rights aspects of trafficking in persons, especially women
and chi ldren;

(d)  ProtecLion of  human r ights of  migrant .s  and migrant  workers l
and

(e) Suppression of terrorisrn while respecting human rights.

11. It was also agreed in rhe Bangkok meet.ing that every NHRI houlct pre-
pare a worklng paper or working papers on one or two subjetts ref rred to
in para 10 above which vould also identify possible fonns and areas of coope-
ration that night be promoted or enhanced among the four NHRIs on the
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human rights issues concerned. It was further agreed that Ehe next meeting
of the four NHRfs to consider the five working papers would be held in Kuala
Lumpur, Malaysia.

12. The second consultaEion rEeEirg rras held in Kuala Lunpur, Malaysia
fron 15 through 17 lrtarch 20O6 where. five vorking papers prepared by the
four NHRIs, including the possible forns and areas of cooperation that ndght
be pronoted or enhanced among the four NIIRfs, vere discussed. Additionaily,
a proposal on the advisabilitv of the four NHRIs to- ddopt a general frdmework
instrument on cooperation laoild aLso be considered. The meeting agreed that
the next neeting, to be held in Bah., Indonesia would consider tvo nain
agenda itens, firstly, proposed actions of cooperation, both r,ri th respecE to
the forns and areas of cooperation reconnended in every working paper and,
secondly, the draft general franework instrunent on cooDeration for eventual
adopt ion.

COOPERATIOT{ ACTIOI{S TI) BE PRCTtrITD OR EI{HANCM

The third consultation neeting between the four NHRIs was held in
Ba1i ,  fndonesia f rom 25 through 28 June 2007.  I r  esEabl ished l is ts  of  pos-
sible cooperation actions in various forms or areas that may be promoted
or enhanced on the five identified human rights issues of conmon concern
referred to in  supra,  para 10,  inc luding the nodes of  f inancing ( ind iv i i lua l ly
by each NHRI itself or jointly or otherwise), time-frames (for irnmediate
act ions or  cont inuously  for  mid-  or  long- term per iods)  and per iod ic  s tock-
! ^ l - ; - -  - ^ ^ ! r - ^ -
L a A f r r S  n , c c  L _ ! r r t s > .

L4. The Bali neeting considered five possible fonns or areas of cooperat.ion
for the implenentation of economic, social and cultural rights and rights
to devefopnent, eleven on human rights education, 

-twenty 
six in the field

of hunan rights aspect.s of trafficking in persons, especially women and child-
ren, twenty five for the proLection of human rights of migrants and rnigrant
workers and four in the field of suppression of Lerrorisrn while respecting
human r ights.

15. The four NHRIs agreed to further study in more details the listed
forms or areas of cooperation with a vievJ to setting up priorities for further
d iscussions in  Mani la ,  the Phi l ipp ines in  ear ly  20O7.

ASEAN HI]HAN RfGIITS MECIIANISM

16. The third consultation meeting of the four NHRfs in Ba1i, Indonesia
(25-28 June 2007) coincided with the meeting of the HLTF r+ho was to finalize
the draft tex! of the ASEAN Charter on the basis of the blueprint prepared
by the EGP (see supra,  para 8,  p .3) .  The four  NHRIs used the oppor tuni ty
to meet with the HLTF to present a joint position paper containing, inter
a1ia, four substantive points relating to hunan rights that. should 5F-
incorporated in the ASEAN Charter. They are; (a) Ensuring that the principles
and objectives of the ASEAN Charter should include the principles of respect.
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for human rights and fundamental freedonsl (b) The ASEAN Charter should
include a provision on the importance of the role of NHRIs in the promotion
of respect for hunan rights and fundamental freedoms anil should therefore
be engaged in the realization of such principles; (c) The ASEAN Charter
should include a provision on the importance of the establishnent of NI{Rfs
in the Member States of ASEAN, vhich have not done so; and (d) Emphasizing
the importance of the establishment of an appropriate hruan rights nechanism
for the pronoLion of respect for hunan rights and fundanental freedoms in
Southeast Asia.

L7. 0n1y two of the four points referred to in para 16 above are eventually
reflected in the ASEAN Charter signed on 20 November 2007. They are: (a)
inclusion of respecl for and protection of hurnan rights and fundamental free-
doms as one of the prinsiples and objectives of the ASEAN Charter (seventh
preambular  para,  Ar t ic les 1 para 7,  2  pata 2( i )  and 14 para 1) ;  ar id  (b)
inclusion of a provision stipulating that an ASEAN hurnan rights 'rbodyrr shal1
be established (Article 14 para l) and a provision whlch stipulates thae
the terns of reference of such "bodv" would be determined bv the AMM.

18.  I t  is  regret table that  rhe ASEAN Charter  does not ,  a t  least ,  detern ines
that the ASEAN human ri8hts rrbody[ would be an independent institution
whose rnembers r+ould be acting as independent experts (not represenlatives
of Government of Member States) and that the mandate of such "body" would
include both promotion of respect for and
protection of human rights and fundamental freedoms. Tt is also regret.table
that the ASEAN Charter does not cont.ain any reference to the importance
of NHRIs in the promotion and protection of human rights and fundamental
freedorns, in spite of the fact that an increasing number of States are esta-
b l lsh ing such nat ional  inst i tu t ion and that  the ro le of  NHRIs in  the promot ion
and protection of human rights and fundamental freedoms are recognized by
the international corununity (such as the Comrnission on Human Rights and
now the Hunan Rights Council, the Office of the High Conmissioner for lluman
and the World Conference on Hunan Rishts of 1993).

c. BAIJ DECI-A.RA*TIOI

19. The 2007 Bali rneeting, the third since the first Bangkok meeting in
2004, reflected the recognition of the four NHRfs on the necessity and utility
of their periodic meetings to discuss hunan rights issues of comnon concern
and on the necessity and usefulness to cooperate in the dealing of such
hunan rights issues of conmon concern, naturally, vithin the scope of their
respect ive mandates.

20.  In  addi . t ion to the l is t ing of  possib le cooperat ion act ions to promote
or enhance the cmperaLi@ arurg the four NHRfs in the dealing of the fi,ve human
rights issues considered by the four NHRIs as being of common concern, and
in addition to the opportunity to subnit a joint position regardlng the
ASEAN Charter, particularly ulth regard to the human rights aspects of the
instrumen that was being finallzed by the HLTF at thal tine, the Bali meeting
culminaEed in the adoption, on 28 June 2007, of the 'rBali Declarationrr which,
in essence, reaffirmed cheir determination to pronote and enhance coopera-
tion in the dealing human rights questions of cornmon concern and to neet
regularly, at least once a year, to enable them to take stock of the progress


